BIOETHICS

bHO3THKA

UDC 17.01+17.022.1+167.1(7)+616-082+614.253.84+34.037+340.1
DOI: 10.56871/MHCO0.2023.14.39.008

SOME ETHICAL AND LEGAL ASPECTS
OF MEDICAL CONFIDENTIALITY
IN PEDIATRICS

© Galina L. Mikirtichan, Tatyana V. Kaurova,
Anton A. Shmantsar’, Natal’ ja N. Timofeeva
Saint Petersburg State Pediatric Medical University. Lithuania 2, Saint Petersburg, Russian Federation, 194100

Contact information: Tatyana V. Kaurova — PhD, Senior Lecturer, Department of Humanities and Bioethics.
E-mail: meditanika@gmail.com ORCID ID: 0009-0006-1191-2533

For citation: Mikirtichan GL, Kaurova TV, Shmantsar’ AA, Timofeeva NN. Some ethical and legal aspects of medical
confidentiality in pediatrics. Medicine and health care organization (St. Petersburg). 2023; 8(2):73—85.
DOT: https://doi.org/10.56871/MHC0.2023.14.39.008

Received: 11.04.2023 Revised: 02.06.2023 Accepted: 29.06.2023

ABSTRACT. The article deals with the problems of ethical and legal regulation of medical
secrecy. Special attention is paid to the legal regulation of medical secrecy in relation to
children. This is due to the fact that an underage is a special subject of law who does not
have full legal capacity, the replenishment of which falls on his legal representatives. The
problem of patient’s confidentiality is closely connected with the right to informed voluntary
consent of minors, as the decisive factor of being granted this right is children’s age: up to
15 years (up to 16 years for drug addicts) or those who have reached 15 years (16 years for
drug addicts). The problems of legal regulation include absence of a clear procedure in the law
for informing parents or other legal representatives about the state of health of children aged
15-18 years. In this regard, the analysis of articles of the Federal Law of November 21, 2011
was carried out. No. 323-FZ “On the basics of protecting the Health of citizens in the Russian
Federation”, affecting the provisions on granting minors aged from 15 (or 16 for drug addicts)
to 18 years of age the right to medical secrecy. Subsequent amendments made to Article 22
of Federal Law No. 323 of 31.07.2020 deprived them of this right, and legal representatives
were given the opportunity to receive all information about the health status of their minors,
including information about early pregnancy, sexually transmitted diseases, drug abuse, etc.
The argument for such an innovation was the opinion that not all minors can cope with such
problems on their own, as well as a reference to articles 56 and 63 of the Family Code of
the Russian Federation, obliging parents to take care of the health of their children. Without
having this information, parents will not be able to fulfill this obligation. At the same time,
the legislator did not fix the obligation of a medical organization on its own initiative to
provide information about the health status of a minor patient to his legal representatives. The
reaction of adolescents to changes in the law depriving them of the right to medical secrecy
was generally negative; being mainly effected by psychological features of the transition age,
negativism and protest inherent in adolescents, unwillingness to be under the care and control
of parents, etc. The article offers some solutions of these problems. This study confirms that
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medical secrecy is one of the topical and vulnerable topics of ethical and legal regulation of
medical activity, especially in pediatrics.

KEY WORDS: bioethics; medical law; medical secrecy; informed consent; rights of minors; legal
representatives.
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PE3IOME. B crtathe paccMaTpHBarOTCS MPOOIEMBI STHICCKOTO M MIPABOBOTO PETyIMPOBAHUS Bpa-
4yeOHOM TaliHBI. OTIeIFHOE BHIMaHHUE Y/CJICHO MPaBOBOM peraaMeHTaIny BpadeOHOW TalHBI B OT-
HomeHnH JieTedl. OOYCIIOBICHO 3TO TeM, YTO HECOBEPIICHHOJIETHUN — OCOOBIN CYOBEKT mpaBa, HE
00JaTaroIInuii MOTHOW JIeeCIOCOOHOCTRIO, BOCTIONTHEHHE KOTOPOW JIOKHUTCS HAa €r0 3aKOHHBIX IPeJ-
crasuTeneit. [Ipodiema BpaueOHOI TaifHBI TECHO COMPsIKEHA C TPaBOM Ha HHPOPMHUPOBAHHOE 100PO-
BOJILHOE COIJIaCHE HECOBEPUICHHOJIETHUX, IPUYEM OINPEeIIIIOIUM 00CTOATEILCTBOM B HAACTICHUN
UX 3TUM NPaBOM CIIYXKUT BO3pacT AeTel: Ao 15 meT (mo 16 neT ans OONbHBIX HaApKOMaHHWEW) WIn
nocturmux 15 ner (16 net ans 6onbpHBIX HapkomaHuel). K mpobiemaM mpaBoBOTro perysinpoBaHus
MOXHO OTHECTHU OTCYTCTBHC B 3aKOHC YCTKOI'O MOpAAKa I/IH(l)OpMI/IpOBaHI/IH poz[HTeneﬁ WJIN UHBIX 3a-
KOHHBIX MPEACTaBUTEINICH O COCTOSHUM 3[IOPOBBSA JeTei B Bo3pacTe 15—18 met. B cBs3u ¢ aTuM mipo-
BezieH aHanu3 crareil dexepanpHoro 3akoHa oT 21 HosOps 2011 . Ne 323-D3 «O6 ocHOBaxX OXpaHbBI
3710pOBbsl TpaxJiaH B Poccuiickoit @enepaiinuy, 3aTparuBaroiinx MoJ0KEeHUs O HaJeJIeHUU HECOBEP-
MICHHOJICTHUX B Bo3pacTe oT 15 (mym 16 1715 HapKo3aBUCUMEBIX) 10 18 et mpaBoM Ha BpadeOHYIO Taii-
Hy. [locnenyromue n3MeHeHust, BHeceHHbIE B cTaThio 22 @3 Ne 323 ot 31.07.2020 1., IUIIKINA UX 3TOCO
MpaBa, a 3aKOHHBIM IIPEICTABUTEIISIM IPEJOCTABUIN BOSMOKHOCTH MOYy4aTh BCIO HH(OPMAIIHIO O CO-
CTOSTHUH 3JI0POBBSI CBOUX HECOBEPIICHHOJIETHUX JISTEH, BKIIFOUast CBEICHUS O paHHEH OEpEeMEHHOCTH,
3a00JIeBaHMSIX, IEPEAAIOIINXCS [TOJIOBBIM Iy TEM, 3JI0yIOTPEOJICHUN HAPKOTHUYECKUMU BELIECTBAMU H
T.J1. ApryMeHTOM JIJIs1 TaKOH HOBALIMM TOCITYKHMJIO MHEHHE O TOM, UTO HE BCE HECOBEPIIEHHOJIETHNE
MOTYT CHPaBUTHCS C JaHHBIMU MPOOJIEMaMU CaMOCTOSTENLHO, a TaK)Ke CChLIKA Ha cTaThbH 56 U 63
Cemeiinoro kozekca P®, obs3piBaromue poauteieii 3a00TUTHCS O 370pOBbe CBOMX jAeTel. He Bia-
Jiesl yKa3aHHOW nH(OopManue, poauTesid He CMOT'YT UCIIOIHUTh 3TO 00s13aTeIbCTBO. B TO ke Bpemst
3aKOHOJATeNb HE 3aKPEeniI 00513aHHOCTh MEIUIIMHCKON OPraHU3aIliy 10 CBOEH MHUIIMATHUBE MPEo-
CTaBJIATB CBECACHUA O COCTOSAHUHN 310POBb HCCOBEPIIECHHOJICTHETO IMalfMe€HTa €ro 3aKOHHBIM ITpEACTAa-
BUTENSAM. Peaknins mopoCcTKOB HAa M3MEHEHHS B 3aKOHE, JINIIAIOIINE UX IPpaBa Ha BpaueOHYIO TaliHYy,
Obl1a B 00IIIEM HETaTUBHOM; 3/1eCh BO MHOTOM CKAa3aJIHCh IICUXO0JIOTMYeCKIe 0COOCHHOCTH MEPEXOTHO-
T0 BO3pacTa, MPUCYIIHE MOJPOCTKAM HETaTUBHU3M U MPOTECT, HEXKEJTaHNe HaXOJUTHCS IO]] OTIEKOH 1
KOHTPOJIEM pOJUTENeH u Ip. B cTaThe mpeaaratoTcss HEKOTOPBIE PEIISHUS IEPEUUCICHHBIX TTPO0IIEM.
JlaHHOE uCclieoBaHue MONTBEPKAACT, YTO BpadeOHas TaliHa — OJHA M3 aKTyaJbHBIX U YS3BHMBIX
TEM 3TUYECKOr0 U MPABOBOT0 PETYJINPOBAHUS MEIAULIUHCKOMN AeSITEIBHOCTH, 0COOCHHO B MEANATPHH.

KJIIOUEBBIE CJIOBA: 6nosTrka; MEULMHCKOE NPaBo; BpaueOHas TaiiHa; HHGOPMUPOBAHHOE
corjacue; paBa HECOBEPIIEHHOIETHUX; 3aKOHHBIE MTPEACTABUTENH.
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Medical confidentiality is one of the oldest
categories of medical ethics. All ethical docu-
ments of antiquity emphasise the doctor’s duty
to keep information about the patient’s illness,
intimate and family life at all costs. In ancient
India, a doctor who wished to be successful had
to fulfil the following requirements: “A doctor
who comes only by invitation, and when visi-
ting a patient’s home, concentrates exclusively
on what is related to the patient, who examines
the patient thoroughly, without rushing, but also
without spending too much time, and who does
not disclose what may harm or embarrass the pa-
tient, and who prescribes the correct treatment,
achieves success” [24]. It shows that the institu-
tion of protecting patient information (doctor-pa-
tient confidentiality) was formed and has existed
for several millennia on the basis of the regula-
tion on the protection of patient information [1].
The fundamental document that influenced all
subsequent centuries was the “Hippocratic Oath”
(5th century BC), which contained the following
provision: “Whatever I may have seen or heard
in the course of treatment, or even without treat-
ment, concerning human life that should never
be divulged, I will keep silent about it, conside-
ring such things a secret” [6].

In the future, especially in the late nineteenth
and early twentieth centuries, the problem of
medical secrecy became the subject of numerous
discussions, discussed in detail on the pages of
medical and legal press. Various opinions were
expressed: from the unconditional preservation of
information about the patient to allowing the doc-
tor to decide in which cases he would preserve or
violate the patient’s secrecy, i.e. secrecy was con-
sidered as an ethical category. It should be noted
that during this period the legislation of a number
of European countries (Germany, Austria, France,
Belgium, Hungary, Italy, Portugal) already had a
norm regarding the preservation of medical secre-
cy. In Russia and some European countries such
as Netherlands, England, Switzerland, Norway,
Greece, Spain there was no such legislation [21].

At present, medical confidentiality has be-
come one of the rules of bioethics and a legal
concept. An ensuring the protection of medical
confidentiality is not only the most important
manifestation of moral duty and moral respon-
sibility of a doctor, but also his legal obliga-
tion. Thus, medical confidentiality is a complex
concept that includes medical, legal, social and
ethical components.

Observance of medical secrecy is the basis
for a doctor-patient relationship of trust, as well
as an important condition for the protection of
the patient’s social status. This applies in the
first place to diseases that are subject to negative
social attitudes and the risk of discrimination.

Confidentiality is guaranteed by international
and national documents. For example, the Dec-
laration of Geneva of the World Medical As-
sociation, adopted by the General Assembly of
the World Medical Association in 1948, states:
“I will respect the secrets entrusted to me, even
after the death of my patient” [8]. “The Lisbon
Declaration on the Rights of the Patient” (which
adopted by the 34th World Medical Assembly,
in September/October 1981) states, “The patient
has the right to expect that the physician will
treat all medical and personal information en-
trusted to him as confidential” [17]. The provi-
sion on medical confidentiality is also contained
in the Declaration of Helsinki of the World Medi-
cal Association (adopted at the 18th General As-
sembly of the MMA in June 1964), the Conven-
tion on Biomedicine and Human Rights (adopted
by the Council of Europe on 4th April 1997),
the Universal Declaration on Bioethics and Hu-
man Rights (adopted by resolution of the General
Conference of UNESCO on the report of Com-
mission III at the 18th plenary session on 19th
October 2005) [5, 14, 30]. The requirement to
observe medical confidentiality is also postulated
in the “Code of Ethics of the Russian doctor”, ap-
proved by the 4th Conference of the Association
of Doctors of Russia in November 1994; “Code
of Medical Ethics of the Russian Federation”, ap-
proved by the All-Russian Pirogov Congress of
Doctors on 7th June 1997; “Code of Professional
Ethics of the Doctor of the Russian Federation™,
adopted by the First National Congress of Doc-
tors of the Russian Federation (Moscow, 5th
October 2012) [11, 12, 31]. In accordance with
Article 71 of the Federal Law No. 323 of 21th
November 2011 “On the Fundamentals of Health
Protection of Citizens in the Russian Federation”,
the observance of medical secrecy is included in
the Oath of a doctor, which is given by persons
who have completed the mastery of the basic
educational program of higher medical educa-
tion, when they receive a document on higher
professional education. “Receiving the high title
of doctor and starting professional activity”, doc-
tors solemnly swear to keep medical secrecy and
act exclusively in the interests of the patient [26].
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The protection of information constituting medi-
cal confidentiality is becoming more complicated
due to the digitalization of the healthcare system
and the widespread introduction of computer
technologies [2]. Thus, electronic case histories
actively used nowadays by medical organizations
may be more convenient in many respects, but
at the same time they create a potential possibi-
lity of transferring a huge amount of confidential
information.

In our country, the legal basis for maintai-
ning medical confidentiality is guaranteed by
Articles No. 23 and No. 24 of the Constitution
of the Russian Federation, which specify the
right of a person to the protection of personal
privacy and the inadmissibility of dissemina-
tion of information without his or her consent.
The provision on the observance of medical
confidentiality is enshrined in Article No. 13 of
the Federal Law of 21.11.2011 Ne 323 “On the
Fundamentals of Health Protection of Citizens
in the Russian Federation” [26]. Medical confi-
dentiality is included in the basic principles of
health protection according to paragraph 9 of
Article No. 4 of the Federal Law No. 323.

Part 1 of Article No. 13 “Observance of medi-
cal confidentiality” of the Federal Law No. 323
of 21.11.2011 lists information that constitutes
medical confidentiality: “...information about
the fact of a citizen’s application for medical
care, his health condition and diagnosis, other
information obtained during his medical exami-
nation and treatment constitute medical confi-
dentiality” [26]. It should be noted that the arti-
cle does not disclose what is included in “other”
information. Certainly, this should include the
nature and course of the patient’s disease, the
results of all diagnostic tests, diagnosis, possible
complications, therapy, patient’s reports about
his intimate and family life, physical abnormali-
ties, mental characteristics and anything that he
wishes to conceal, such as profession, financial
and official status, religious views and other in-
formation that he entrusted to the doctor. The in-
formation collected in the course of medical ex-
amination and treatment may be accessible only
to a certain circle of persons, established either
by law or by the patient himself. According to
paragraph 4 of Article No. 13 of the Federal Law
No. 323 of 21.11.2011, a list of legal grounds for
providing information constituting a medical se-
cret without the consent of a citizen or his legal
representative was established [26].

The process of providing medical care in
paediatric practice, as well as the observance
of medical confidentiality, has its own specifics
and difficulties due to the age of the child.

According to Article No. 1 of the United Na-
tions Convention on the Rights of the Child of
20.11.1989, a child is recognized as any person
“up to the age of 18 years” [16]. The same is sta-
ted in the Federal Law No. 124 0f24.07.1998 “On
Basic Guarantees of the Rights of the Child in the
Russian Federation” (in the edition of 28.12.2016),
which defines the concept of “child” — a person
up to the age of 18 years [27].

The Federal Law No. 323 of 21.11.2011 con-
tains many norms that establish the peculiarities
of the legal status of underage citizens when
providing them with various types of medical
care [26]. We mean differentiation of legal re-
lations depending on their age: minors up to
15 years old (drug addicts up to 16 years old)
and minors from 15 (from 16 years old for drug
addicts) up to 18 years old. Each of these sub-
jects has certain specifics of their status when
receiving medical care.

It is known that children under 15 years of
age have a relative non-self-sufficiency of par-
ticipation in receiving medical care: parents or
legal representatives of a minor act as subjects
of legal relations when their children seek medi-
cal assistance, i.e. they are participants in all re-
lations between a doctor and a patient. This is
primarily due to the age-related anatomic-physi-
ological and psychological features of children
and adolescents, their underdeveloped system
of values and inadequate setting of life priori-
ties due to their lack of social and psychological
experience. A child under the age of 15 is an in-
sufficiently mature individual who lacks the full
autonomy to formulate his or her preferences
reasonably and to protect his or her own well-
being. Parents (legal representatives) are en-
dowed with moral and legal rights to make cer-
tain decisions concerning children, so a child’s
autonomy depends to a large extent on the pro-
tection and support of adults. This is in accor-
dance with the article No. 56 of the Family Code
of the Russian Federation — the protection of
the rights and interests of the child is carried out
by parents (or persons replacing them) [23].

A child from 15 to 18 years old, according to
Russian legislation (paragraph 1 of Art. 54 of the
Family Code of the Russian Federation, para-
graph 1 of Art. 21 of the Civil Code of the Rus-
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sian Federation, part 1 of Art. 87 of the Criminal
Code of the Russian Federation), is also consi-
dered a person who has not reached the age of
majority, i.e. a minor who has not acquired full
legal capacity [7, 23, 25]. Art. 60 of the Consti-
tution of the Russian Federation establishes that
“A citizen of the Russian Federation can inde-
pendently exercise their rights and obligations
in full from the age of 18” [15]. It is considered
that due to his age a minor from 15 to 18 years
old cannot fully realize the meaning of his ac-
tions, bear legal responsibility for his actions,
defend himself in case of violation of his rights.

However, article 20 of Federal Law No. 323
provides that minors from the age of 15 may
exercise their natural rights to life and health
and decide independently on medical interven-
tions. This is confirmed by part 2 of article 54
of the Federal Law No. 323, which states that
minors over 15 years of age or minors over
16 years of age with drug addiction have the
right to informed voluntary consent to medical
intervention or to refuse it [26].

With regard to minors, the law on medical
confidentiality (paragraph 4 of part 4 of Article
13 of the Federal Law No. 323 0of 21.11.2011) al-
lowed the provision of information to one of his
parents or other legal representative: in the case
of providing medical care to a minor in accor-
dance with paragraph 2 of part 2 of Article 20 of
this Federal Law (when providing narcological
assistance to a minor with drug addiction or du-
ring medical examination of a minor to establish
the state of narcotic or other toxic intoxication),
as well as to a minor under the age established
by paragraph 2 of Article 54 of this Federal Law
(i.e. the age of 15 years and 16 years for a minor
with drug addiction), to inform one of his pa-
rents or other legal representative [26].

As for minors over 15 years of age, the law
was silent. Thus, according to the norms of medi-
cal legislation, minors over 15 years of age were
endowed with the right to medical confidentiality
under this article, i.e. the provision of informa-
tion constituting medical confidentiality to their
legal representatives was envisaged only with the
written consent of a minor over 15 years of age.

This raises the question of whether the teena-
ger is ready to understand and evaluate such
complex information that conditions the giving
of consent. These provisions of the Federal Law
No. 323 of 21.11.2011, granting minors over
15 years of age the right to independent informed

consent and medical confidentiality, raised many
questions and came into conflict with the legisla-
tion regulating the peculiarities of the legal status
of minors and establishing in some cases a special
procedure for the exercise of their rights [19]. In
particular, questions have been raised regarding
the protection of the interests of a minor from 15
to 18 years of age in the case of causing harm to
health. Thus, in the case of causing harm to a per-
son under the age of 18 or unlawful interference
in the sphere of his health, a minor, not having full
legal capacity, is not able to protect himself. If a
minor wants to go to court to defend his interests,
he must first turn to his legal representatives, who
will represent his interests in court. Accordingly,
medical confidentiality is automatically violated
[29]. Another example: according to the Civil
Code of the Russian Federation, a person who
has not reached the age of 18 years and is con-
sidered incapacitated cannot independently con-
clude a transaction (“an agreement”), including
for the provision of paid medical services [7].
Such a contract is valid only if approved in wri-
ting by his/her legal representative. Consequently,
the fact of the applying for medical assistance
becomes known to the legal representative, but,
despite this, he will not be able to obtain informa-
tion about the state of health of a minor over 15
years of age, if the minor has not included him in
the list of persons to whom this information may
be communicated. Some medical institutions gave
information to parents, guided more by common
sense than by the law and believing that “parents
are always parents, they should know what ails
their children”. Other medical organizations were
clearly following the law. All this indicated the
vulnerability of the legal status of a minor [3].
On 13 November 2019, a law concerning
information about the health status of minors
was introduced to the State Duma, “On Amen-
ding Article No. 22 of the Federal Law ‘On the
Fundamentals of Health Protection of Citizens
in the Russian Federation’”. On 31st July 2020,
the law was signed by the President of the Rus-
sian Federation and published. The new version
of Article No. 22 of the Federal Law No. 323 is
supplemented with the instruction: “...In respect
of persons who have reached the age established
by part 2 of article No 54 of this Federal Law, but
have not acquired full legal capacity, information
about the state of health is provided to these per-
sons, as well as until these persons reach the age
of majority to their legal representatives” [26].
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The establishment of this provision seems justi-
fied, because in accordance with Article No. 63
of the Family Code of the Russian Federation
parents are obliged to take care of their children’s
health, and without information about the state
of their health, they will not be able to fulfil this
obligation [23]. Failure of parents or other legal
representatives to fulfil their obligations to main-
tain and educate minors entails administrative re-
sponsibility in accordance with article No. 5.35
of the Code of the Russian Federation on Ad-
ministrative Offences [10]. Article No. 69 of the
Family Code also provides for the deprivation of
parents’ rights for evasion of parents duties [23].

The reasons for the changes are also stated
in the Explanatory Note to the federal law “On
Amending Article 22 of the Federal Law «On the
Fundamentals of Health Protection of Citizens in
the Russian Federation»” [9]. As follows from
the Explanatory Note, the legislative norms in the
previous interpretation did not give the opportu-
nity to fully realize parents the obligation to take
care of the health of their children. It is empha-
sized that older adolescent children are often not
inclined to inform their parents, adoptive parents
and guardians about the problems of the transi-
tion period (early pregnancy, sexually transmitted
diseases, injuries sustained during conflicts with
peers, addiction to alcoholic drinks, smoking to-
bacco products, substance abuse, drug addiction,
etc.) [9]. The explanatory note to the draft law
noted that “concealment of information about
early sexual activity, combined with the lack of
awareness of many adolescents about contracep-
tion and sexually transmitted diseases, can lead
to an early pregnancy, abortion, infertility”.

Conflicts caused by bullying, children seeking
psychological counselling, suicide attempts and
other facts of teenagers’ social life may also be
overlooked by parents. In their conclusions, the
authors of the amendments to the law rely on the
existing practice of legal regulation on this prob-
lem (including foreign practice), requests from
citizens, statistical data, and the results of socio-
logical surveys of minors, including data from
WHO (World Health Organization) reports.

It remains unclear, however, whether infor-
mation on the health status of minors should be
provided unconditionally to parents or whether
it should be provided only at the request of le-
gal representatives. This provision of the law re-
quires clarification on the part of the legislator.
From the outset, neither the legislator nor the

Ministry of Health has clarified how and when
parents or other legal representatives should
be informed: at their request or the medical or-
ganization itself should take the initiative in this
matter. The question also arises: if it is neces-
sary to inform, when: before or after the medical
intervention?

The formulation in the law initially suggested
that the initiative to inform the legal representa-
tives should be entrusted to the medical organi-
zation. It seemed logical to inform the parents
even before the start of the proposed medical
intervention, for example, at the time of the mi-
nor’s request for medical assistance. However,
in practice it would be very difficult to imple-
ment this norm.

In December 2020, due to the difficulties
associated with the enforcement of a number
of articles in Federal Law No. 323 relating to
minors, the legal department of the Ministry
of Health of the Russian Federation, in accord-
ance with the letter of the “Faculty of Medical
Law”, clarified that the obligations imposed on
medical workers and medical organizations, as
defined in Articles 73 and 79 of Federal Law
No. 323, do not include the obligation to in-
form the legal representatives of a minor who
visited a medical organization without a legal
representative [18]. Thus, it is necessary to in-
form the legal representatives of a minor only if
the legal representatives themselves request it.
In other words, the initiative to obtain informa-
tion constituting medical confidentiality should
belong to the legal representatives, and the ob-
ligation to provide them should be imposed on
the medical organization only in the presence of
a request.

Although medical workers are not obliged
to inform the legal representatives themselves
when a minor asks for help, the child’s legal
representatives, in accordance with the amend-
ments to part 2 of Article 22 of the Federal Law
No. 323 of 31.07.2020, have the right, on their
own initiative, not only to familiarize themselves
with medical documents, but also to obtain all
necessary information from the attending physi-
cian or other medical worker who is involved in
the provision of medical care to the minor [26].

In the above-mentioned clarification of the
Ministry of Health of 25.12.2020 it is also noted
that in accordance with paragraph 7 of Article
79 of Federal Law No. 323 medical organiza-
tions are obliged to inform citizens in an acces-
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sible form, including using the Internet, about
the medical activities carried out and about
medical workers of medical organizations, about
their education and qualifications, as well as to
provide other information necessary for the in-
dependent quality assessment [18]. The clarifi-
cation also refers to the Order of the Ministry
of Health of Russia from 30.12.2014 No 956n,
which provides for the placement on the official
websites of medical organizations of informa-
tion about the rights and obligations of citizens
in the field of health protection [20]. Thus, the
Ministry of Health proposes that medical or-
ganizations place an indication on their websites
that, due to legislative changes, they will provide
legal representatives with information about the
health status of their minor children if requested.
The changes in the law have affected only
medical confidentiality, but not the right of a mi-
nor to independently request medical assistance.
Thus, from the moment a child reaches the age
of 15, he or she can still visit any doctor with-
out the accompaniment of legal representatives,
receive information in the absence of legal rep-
resentatives, and has the right to give informed
voluntary consent to medical intervention or re-
fuse it. In practice, however, problems may arise
in the provision of paid medical services to mi-
nors. According to the Civil Code of the Russian
Federation (Article 26), their provision is a deal
for which a minor needs the written consent of
his or her legal representatives — parents, adop-
tive parents or guardian. The deal made by a mi-
nor is also valid in case of its subsequent writ-
ten approval by his parents, adoptive parents or
guardian (Art. 26) [7]. Thus, when concluding an
agreement on the provision of medical services,
a medical organization may require the presence
of legal representatives. In this case, the parents
may become aware of the fact of seeking medical
assistance even before the actual start of medical
care. In other cases, except in the case of paid
medical services, the legal representatives of mi-
nors over the age of 15 may receive information
on the child’s state of health upon request, either
during the provision of medical care or a medi-
cal service, or after it has been provided, or not
at all, in the absence of a request on their part.
Despite the new provision in the law, parents
are still unable to fully realize their right to care
for minors, as doctors are not obliged to provide
access to information on the health status of chil-
dren without a request from their legal representa-

tives. Only upon request a parent could have infor-
mation from the medical office of an educational
establishment, a district polyclinic or another es-
tablishment where systematic and routine medical
care is provided to children and adolescents. No
one is obliged to provide parents with information
on visits to other medical organizations.

The absence in the law of a clear obligation
of a medical organization to inform legal repre-
sentatives of the fact that a minor over 15 years
of age has sought medical assistance creates le-
gal uncertainty and effectively nullifies the right
of legal representatives to information about
the health status of minors, since even the most
conscientious parents may never find out about
a child’s visit to a doctor.

Giving a minor the right to make such com-
plex decisions is controversial. In the absence of
information about the minor’s health status, the
parent may not have the actual ability to dissuade
the child from medical intervention or convince
him or her of its necessity, or to advise him or her
to see another doctor or other medical organiza-
tion. Even if the parent has timely access to the
information, he or she cannot legally influence
the child’s decision regarding medical interven-
tion by virtue of Article 54 part 2 of Federal Law
No. 323. The parent of a minor over 15 years of
age, for example, has no right to force the child
to undergo treatment or to refuse a risky opera-
tion. In fact, the only means of influencing the
minor’s decision may be the doctor’s explana-
tion of the consequences of medical intervention
or refusal of it. It is good if it concerns medical
interventions that do not pose a threat to the life
and health of the minor. But at present, a juvenile
is often faced with the problem of making deci-
sions alone in cases that pose a threat to his or her
life and health. These are primarily problems such
as substance abuse, dangerous diseases, including
mental health problems, suicidal behavior, sexu-
al identity disorders (the gender dysphoria) and
other problems that minors find difficult to cope
with on their own. Adolescents may conceal such
information to avoid parental control and interfe-
rence in their personal space. And a doctor is not
obliged to seek out parents on his or her own to
inform them about their children’s health status.

It is obvious that giving an adolescent patient
from the age of 15 the right to give “informed
consent” or refusal of it himself and the absence
in the law of a clearly enshrined obligation of the
medical organization to inform the legal repre-

MEDICINE AND HEALTH CARE ORGANIZATION

ToMB 22 2023

elSSN 26364220



ill

BIOETHICS

sentatives about the fact of application of a minor
over 15 years old for medical help in the clinical
practice of different specialists can be ambiguous.

In contrast to the daily practice of a paedia-
trician, the situation with teenage pregnancy re-
quires special attention. Given a girl’s right to
make a decision from the age of 15, she may con-
sent to abortion or be in favor of carrying the child
to term. Doctors also find themselves in a difficult
situation. According to the law, the doctor will not
independently find the parents of the minor to in-
form them of their daughter’s pregnancy, but will
inform them of this fact only if they request it.

Another situation that requires a sensitive atti-
tude on the part of doctors is related to the detec-
tion of STIs (sexually transmitted infections) in
adolescents. In this case, the doctor’s role is to in-
form the patient about his/her area of responsibil-
ity, but the question arises: despite their “adult”
age, will every teenager be able to approach the
situation reasonably, assess all the risks and bear
responsibility? It should be noted that the law
regarding HIV infection is stricter: according to
part 2 of article 13 of Federal Law No. 38 “On
preventing the spread in the Russian Federation
of the disease caused by the human immunodefi-
ciency virus (HIV-infection)” (dated 30.03.1995
in the edition of 14.07.2022), if HIV infection is
detected in a minor under 18 years of age, the
employee of the medical organization that con-
ducted the medical examination notifies one of
the parents or other legal representative [28].

Another difficult situation arises when an
adolescent seeks psychotherapeutic help. As
a rule, minors who conceal information about
their health are afraid of judgement from their
parents and do not want their closest relatives
to learn about their problems. The relationship
with parents is often the most important, dif-
ficult and stressful for a teenager. Sometimes
disclosing information to parents can be harm-
ful to adolescents, causing them moral distress.
Fear of disclosure to parents may be one of the
barriers to the adolescent’s access to a therapist.
This is a threat to the trusting relationship be-
tween the doctor and the adolescent patient.

It should be noted that the comments of the
Legal Department of the Ministry of Health
dated 25.12.2020 also do not definitively put an
end to the issue of medical confidentiality for
minors over 15 years of age. The response to the
letter emphasizes that the Ministry of Health of
Russia is not empowered to clarify the legisla-

tion of the Russian Federation in relation to the
issue in question, accordingly, these explana-
tions cannot be legally binding [13].

Despite the changes of Article 22 in 2020
that information about the state of health of mi-
nors over the age of 15 years is provided both
by them and until they reach the age of majority
to their legal representatives, the legislator has
not yet made changes to Part 4 of Article 13 of
the Federal Law No. 323 regulating the provi-
sion of information constituting a medical secret
without the consent of the citizen.

As for minors themselves, many young peo-
ple in social networks actively spoke out against
the amendments to abolish medical confidenti-
ality for adolescents. The reasons cited were the
lack of trusting relationships between parents
and children, the deliberately negative attitude
of parents to a number of diseases, total control
by parents, the possibility of their interference
in personal life, the impossibility of discussing
problems with a psychologist in secret from pa-
rents, and other arguments.

It should be noted that the teenage years is
the most difficult period in the life of a child
who does not yet have sufficient psychological
maturity to make independent considered deci-
sions. This is the time of personality formation,
formation of most characterological types, in-
tertwining of contradictory tendencies of social
development. It is at this age that different ty-
pological variants of the norm (“accentuations
of character”) appear most vividly, as character
traits are not yet smoothed and not compensated
by life experience. For this period are illustrative
of the negative manifestations, disharmony in
the structure of personality, curtailing the previ-
ously established system of interests of the child,
the protest nature of his behavior in relation to
adults. At a transitional age, the child realizes
that he is an individual, and tries in every way to
prove it to everyone, and parents in the first place.
He is not ready to be constantly under the care
and control of parents, telling about health prob-
lems, preferring to discuss them with friends or
simply ignoring them [4, 22, 29]. Some adoles-
cents noted that the lack of confidentiality could
cause minors to simply stop seeking help from
doctors, making the situation even worse. Oppo-
nents of the cancellation of medical confidentia-
lity for minors also note that not all parents will
act in the interests of the teenager when dealing
with medical issues; abuse of rights, threats and
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blackmail by parents cannot be ruled out. The
situation can be ambiguous in dysfunctional
families, with the presence of family conflicts,
indifferent or cruel treatment of the child, etc.
In the environment of adolescents, the growth of
criminal medical services is also possible.

Thus, our analysis of the state of the problem
of medical confidentiality confirms that this is
one of the urgent and vulnerable topics of ethi-
cal and legal regulation of medical activity, es-
pecially in paediatrics.

First of all, it is advisable to include in the
legislation cases when the preservation of medi-
cal confidentiality in respect of minors over
15 years of age should be considered strict in or-
der to protect their interests. This concerns cases
involving the disclosure of the diagnosis of a
particular disease, the stigmatization of a child,
sometimes even the hospitalization in a drug
treatment in the prevention institution, a gyneco-
logical clinic, and so on. It is unacceptable that
such facts become known to the child’s peers.

On the whole, the amendments to the Fede-
ral Law “On the Fundamentals of Health Care
for Citizens in the Russian Federation”, which
provide that parents or other legal representa-
tives of a child shall have the right to receive
information on the health status of their chil-
dren who have not reached the age of majority
(18 years) but who have already reached the
age of informed voluntary consent (15 years) to
medical assistance and medical intervention, are
assessed favorably. The legislator believes that
this measure will help parents and other legal
representatives to realize the right to bring up
their minor children and wards.

The right of parents (legal representatives) to
receive information on the health status of their
minor children, including information on early
pregnancy, sexually transmitted diseases, drug
abuse, etc., is exercised only at their request.
However, the legislator has not established a
direct obligation of a medical organization to
provide information on the health status of a mi-
nor patient to his/her legal representatives on its
own initiative: a medical organization is obliged
to respond only to a request from a legal repre-
sentative on the health status of a minor. All this
indicates an inconsistency in the mechanism of
realization of the parents right to information on
the state of health of their children.

In our opinion, raising the age at which in-
formation on the state of health of a child can

be provided to his or her parents until the age of
majority seems to be justified in general, since
not all minors over the age of 15 can cope with
health-related problems on their own.

At the same time, the new norm formulated
in part 2 of Article 22 of Federal Law No. 323
needs to be specified by the legislator or in of-
ficial explanations. It is necessary to provide a
clearer explanation of Article 13 on the preserva-
tion of medical confidentiality in the practice of
providing medical care to minors: what informa-
tion and at what stage can or should be provided
to legal representatives. Otherwise, uncertainty
in the procedure for providing information about
underage patients may lead to violations of their
rights.

Undoubtedly, it is necessary to further im-
prove the current legislation governing medical
confidentiality for minors in order to ensure the
consistency of the relevant provisions in various
legislative acts of general and special norms, to
establish a mechanism for taking into account
the opinion of underage citizens and to create an
adequate procedure for providing information
and maintaining medical confidentiality in the
process of providing them with medical care.

Of course, it is impossible for the law to re-
flect all possible situations arising in paediat-
ric practice. And here we move from the legal
plane to the sphere of ethics. Only a thinking
doctor, from the standpoint of his experience,
understanding of the psychology of the teenager
and his legal representatives, informal approach
will be able to make the right decision and give
recommendations to the teenager to prevent the
violation of interpersonal relations in the triad
of doctor-adolescent-parents. In such condi-
tions the professional and personal qualities of
the doctor and his fulfilment of the principles of
medical ethics play an important role. The doc-
tor’s role is to provide adequate information de-
pending on the child’s personality type, to gain
the trust of the patient and his relatives, and to
avoid conflict situations. The actions of a doc-
tor working with children of different ages is a
kind of creative process, they should not be lim-
ited only to his professional role, because he acts
as an pedagogue, and as a psychotherapist, and,
most importantly, as a direct agent of socializa-
tion of the child. It is very important to help the
patient realize the value of his own personality,
to teach him to accept himself as he is, with his
disease, to help him believe in the effectiveness
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of treatment, to guide him psychologically to-
wards recovery or improvement of his condition.
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